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“ QUESTIONS PRESENTED 

In the opinion of the appellee, the factnarsitnation con¬ 
cerned in this case presents the foIlo-wing questions" for 
the Court’s determination: 

(1) Was the arrest of the appellant lawful? 

(2) Was the seizure of the Government’s money from 
the appellant’s purse proper as the result of a search in¬ 
indental to a lawful arrest? 

(3) Did the trial court (Morris, J.) properly deny ap¬ 
pellant’s motion to suppress certain evidence insofar- as 
concerns' the aforesaid' money? 


Ihiited States Court of Appeals 
For the District of Colimibia Qrcuit 

No. 13,347 

Mabiox- B. ‘Whitley, Appellant, 

V. 

TTmted States of America, Appellee. 


Ai^eal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

A five-count indictment was returned against appellant, 
a female named Marion D. Whitley, charging violation 
■ of the narcotics laws (R. 122). The first three counts were 
based on one transaction, a sale of twenty-five capsules 
containing a derivative of opium on August 29, 1955. 
The first count alleged the sale was not in pursuance of 
a ^\Titten order (26 U.S.C. § 4705(a) (Supp. 1955)); the 
second count charged the sale was not in and not from 
y the original stamped package (26 F-S.C. § 4704(a) (Supp. 
'(y 1955)); and the third count charged, with reference to the 

narcotics which were sold, that appellant had facilitated 
■ ^ their concealment knowing they had been unlawfully im- 

ported (21 U.S.C. § 174 (1952)). 


A 


The fourth and fifth connts -were based on an additional 
twenty-four capsnles containing an opium derivative which 
were found in appellant’s room at the time of the arrest 
(B. 122,18). Prior to trial, appellant filed a written motion 
to suppress this seizure (R. 155), which was granted 
{B. 39.) Found guilty by a jury on the first three counts, 
.appellant was fined (one dollar) and sentenced to im¬ 
prisonment for one to three years, the court recommending 
commitment to Lexington, Kentucky (B. 127). This appeal 
is from the judgment of conviction (R. 128). 

Evidmcc of Salo of Narcotics 

Shortly "kfler noon on August 29, 1955 Officer Guy W. 
Holcomb of the Narcotics Squad, Metropolitan Police, and 
several other officers, left headquarters with Walter F. 
Jackson, an addict then in custody (R. 43-45, 55-56). When 
they reached the vicinity of Eighteenth and R Streets, 
N.W., Officer Holcomb searched the informer’s clothing 
twice and found no narcotics, purchase order forms, or 
any money on his person (R. 46). Thereupon he gave the 
informer twenty-five dollars,’the serial numbers of which 
had been recorded (R. 44, 47; Gov. Ex. 1, R. 85). Earlier 
that morning the officers had received information from 
Jackson as to his use of narcotic drugs and his source of 
supply and he had agreed to make a purchase (B. 56, 58). 

After instructing Jackson, Officer Holcomb observed him 
enter 1808 R Street, N.W., leave about five minutes later, 
and return to the automobile (R. 47). He turned over to 
the officer twenty-five capsules (R. 48, Gov. Ex. 2, R. 85), 
which, as the defense stipulated, were found by a chemist 
to contain heroin hydrochloride, a derivative of opium 
(R. 82). The package contained no Government stamps 
(B. 48, 49). 

Jackson told the officers where and from whom he 
had purchased the drugs (B. 49). The premises at 1808 
B Street is a three-story rooming house. Jackson told 
the officers the room in which the sale was made and tlie 
person who made it (B. 49). The officers immediately 
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went to the third floor (R. 49). In the rear was a bath¬ 
room, jointly nsed by appellant and a family which occu¬ 
pied the front portion of the floor (R. 49, 102). The door 
of -the bathroom was open and Officer Holcomb observed 
the appellant inside, dressed in underpants and a brassiere. 
The officer placed her under arrest (R. 50). At her request, 
the officer proceeded to her room next door to the bath¬ 
room (R. 50, 51). 

-The twenty-five dollars whose serial numbers had been 
recorded were recovered from appellant’s purse by Officer 
McDonnell (R. 68, 71; Gov. Ex. 1, R. 85). The handbag 
was on a table alongside one of the twin beds in the 
room (R. 67, 70). Appellant told the officer where the 
money was, admitted that it was her bag, and before he 
opened it told him that there was other money of hers 
besides the Government’s twenty-five dollars in the bag 
<R. 71). 

After the serial numbers had been compared in appel¬ 
lant’s presence, she was asked where she had gotten the 
money; she “stated she got it from ‘Tank’, that is Walter 
F. Jackson”, but denied that she had given him the nar¬ 
cotics (R. 52, 53). At about 1:30 P.M. the appellant 
arrived at headquarters (R. 53). Officer Holcomb asked 
her about her source of supply of narcotics. She then 
admitted she had sold the drugs (R. 59). This occurred 
about fifteen minutes after her arrival (R. 67). 

Jackson was not available at the time of trial (R. 58). 
The only defense witness was Doris Meredith who lived 
in the same room with appellant at the time of her arrest 
(R. 87). She testified that prior to the time of the arrest, 
Jackson had occasionally stayed in the same room with 
the two women. She had not seen him for two days prior 
to appellant’s arrest (R. 88, 89). 

Doris Meredith testified that around noon on August 29, 
1955, Jackson knocked and was admitted by appellant who 
was on her way to the bathroom (R. 89). The witness was 
still in bed and saw nothing as she pulled the covers over 
her eyes (R. 90-91). However she allegedlv heard him 
. say he was getting a pair of trousers and shirt to take 


4 


to tile laundry. She testified that as Jackson entered, 
appellant left the room. She heard him leave, close the 
door, and go down the steps without pausing (R. 90). 
The witness admitted that she was herself addicted and 
that at the time the oflBcers entered she had a stocking 
around her arm in preparation for administering an injec¬ 
tion of heroin (R. 95). She admitted that it cost about 
fifteen dollars a day to satisfy her habit (R. 99). 

In rebuttal, OflBcer Holcomb testified that Jackson had 
no laundry when he left the room (R. 107-108). 

(b) 

The Motion to Snj^ross and the Hearing Thereon 

Jackson had been arrested in connection with possession 
of drug addict paraphernalia (R. 57). It will be recalled 
from subsection (a) that on the morning of appellant’s 
arrest he had disclosed that she was his source of supply 
and had agreed to make a purchase with police funds. 
Immediately after the sale, the officers arrested appellant 
in the common bathroom of the rooming house shortly 
after noon; and Officer Holomb then accompanied her to 
her room as she wished to dress. 

The motion to suppress which was filed was directed 
solely to the narcotics found in appellant’s room and not 
to the Government money found in her purse' (R. 125). 
The motion was heard and testimony was taken by the 
trial judge (Morris, J.). 

It developed that Officer Holcomb observed the door of 
the common bathroom open and appellant inside partially 
dressed (J.A. 11, 12). She gave her name and stated she 
lived in the rear room, which opened onto the back porch 
(R. 12,13). Thereupon, he arrested her. Officers Panetta 
and Longo went out the bathroom window (R. 12). Ap¬ 
pellant wished to get dressed, and Officer Holcomb went 
with her to the door of her room which was locked (R. 
12-14). 


1 The motion a«ked rapprewdon nolelr of "the twentr-fonr eapmile* of 
heroin, etc., named in counts four and five of the . . . indictment returned 
-^«(:a2nst her" (B. 125). 
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Officer John R. Panetta, of the Narcotics Squad, testified 
that he went from the bathroom window to the porch. 
From there he looked into appellant’s room and saw Boris 
Meredith with a tourniquet on her arm and a hypodermic 
syringe in her hand. The officer entered and, after taking 
the hypodermic sjringe, opened the door for Officer Hol¬ 
comb and appellant. He pulled the sheet down, dislodging 
a package of twenty-four capsules which fell to the floor 
(R. 16-18). At headquarters appellant admitted that the 
twenty-four capsules were hers (R. 18). 

As indicated above, the written motion was addressed 
solely to the twenty-four capsules found in the bedroom. 
Although at the hearing appellant, through counsel, broad¬ 
ened her argument to include the Government funds found 
in her purse, probable cause to arrest the appellant was 
conceded (R. 20, 34-.35). The argument was that there 
was not such a crisis as to justify making an arrest without 
a warrant and that the seizure of the money was not the 
result of a search incidental to the arrest because the 
arrest had taken place in the corridor outside appellant’s 
room (R. 20, 35). Appellant contended that if she had 
had the purse outside her room, or had brought it with 
her to headquarters, the seizure would have been incidental 
to the arrest (R. 20, .38). As it was, appellant concluded, 
the search was neither consented to nor incidental to the 
arrest and that any seizures made after she had been 
arrested outside her room were the result of exploratory 
searches (R. 21). 

Officer McDonnell testified on the merits at trial that 
when asked where the money was apnellant pointed to a 
purse on a table alongside the bed (R. 70). The officer 
stated that appellant “admitted it was her purse. She 
also told me before going into it that there was money 
in there other than our money” (R. 71). 

The trial judge excluded the twenty-four capsules found 
in the bedroom but denied the motion as to the twenty-five 
dollars of Government money. The court stated; 

“T am inclined to grant the motion with respect to 
the narcotics, but I think that the evidence shows that 
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she was tahen to this room for the pnrpose of getting 
dressed. 

“•^ey had a right certainly to enter the house with 
the information that they had concerning her, parti¬ 
cipation in this sale. And I think they had a right 
to question her as to the marked money, which they 
obviously had information that it had been given to her. 

“Now, if she said, ‘Yes, I have the money. Tt is 
in that pocketbook’ T don’t see how it can be said to 
be an unlawful search and seizure under those cir¬ 
cumstances to look in the pocketbook for the money. 
I don’t see any coercion about that . . . T don’t see 
much difference in that than saying, ‘There it is 
right there.’” 

(B. 37, 38). 

STATUTES INVOLVED 

26 United States Code, Section 4704(a) (Supp. 1956): 
(a) Creneral requirement. 

Tt shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 

26 United States Code, Section 4705(a) (Supp. 1956): 

(a) Oeneral requirement. 

It shall be unlawful for anv person to sell, barter, 
exchange, or give awav narcotic drugs except in pur¬ 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a 
form to be issued in blank for that purpose by the 
Secretary or his delegate. 

35 Stat. 614 (1909), as amended, 21 United States Code, 

Section 174 (1952): 

Whoever fraudulently or knowinglv imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law. or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of 
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^ny sTich narcotic drug after being imported or 
brought in, knowing the same to have been imported 
contrary to law, or conspires to commit any of such 
acts in violation of the laws of the United States, 
shall be fined not more than $2,000 and imprisoned 
not less than two or more than five years. For a 
second offense, the offender shall be fined not more 
than $2^000 and imprisoned not less than five or more 
than ten years. For a third or subsequent offense, the 
offender shall be fined not more than $2,000 and im¬ 
prisoned not less than ten or more than twenty years. 
Upon conviction for a second or subsequent offense, 
the imposition or execution of sentence shall not be 
suspended and probation shall not be granted. For 
the purpose of this subdivision, an offender shall be 
considered a second or subsequent offender, as the 
case may be, if he previously has been convicted of 
anv offense the penaltv for which is provided in this 
subdivision or in section 2557 (b) fl) of Title 26, 
or if he previously has been convicted of any offense 
the penalty for which was provided in section 9, 
chapter 1, of the Act of December 17, 1914 (38 Stat. 
789), as amended: sections 171, 173 and 174-177 of 
this title: section 12. chapter 553. of the Act of Auarust 
2, 1937 (50 Stat. 556). as amended; or sections 2557 
(b) (1) or 2596 of Title 26. After conviction, but 
prior to pronouncement of sentence, the eourt shall be 
advised by the United States Attorney whether the 
conviction is the offender’s first or a subseouent of¬ 
fense. If it is not a first offense, the United States 
attorney shall file an information settins: forth the 
prior convictions. The offender shall have the oppor- 
tunitv in open court to affirm or deny^ that be is 
identical with the person previouslv convicted. If he 
denies the identitv, sentence shall be postponed for 
such time as to permit a trial before a iury on the sole 
issue of the offender’s identitv with the person pre¬ 
viouslv convicted. Tf the offender is found bv the .iurv 
to be the person previously convicted, or if he acknowl- 
edjres that be is such person, he shall be sentenced 
as prescribed in this section. 

"Whenever on trial for a violation of this section the 
defendant is shown to have or to have had possession 
of the narcotic drufir, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction 
of the jury. 




SUMMARY OF ARGUMENT 


As conceded by appellant and as seen from the evidence 
adduced before the District Court (Morris, J.), the police 
had probable cause to arrest appellant for the offenses 
charged. The circumstances leading to her arrest and 
ultimate conviction conform to the “invariable pattern’’ 
\rhich this Court has previously noted in other cases of 
this character. The police, in any event, were not precluded 
from arresting appellant where they had not first obtained 
a warrant. Appellant was la^vfully arrested in a rooming 
house upon being discovered by the police through the 
open door of a third-floor bathroom, which other tenants 
were entitled to share. 

Since the arrest was lawful, the police were entitled in 
the circumstances to search her bedroom, which was situ¬ 
ated immediately adjacent to, but not directly connected 
with, the bathroom in which she was arrested. Upon 
being permitted to return to the bedroom, appellant readily 
pointed to a purse in plain v’iew on a table and indicated 
that the Government’s money, as well as her own money, 
was contained therein. The seizure of the Government’s 
money, accordingly, may be justified not only on the basis 
of an incidental search of her premises following a valid 
arrest, but also as incident to a search of her person. 

The seizure of the aforesaid money, being justified as 
part of an incidental search following a valid arrest, does 
not depend for its validity upon any finding that the 
appellant consented to such search. 


ARGUMENT 


The Arrest of Defendant Without a Warrant Was Lawful 

As seen, appellant, through her counsel, concord at- 
oral argument on the motion to suppress ^ij^probabl^ause 
for the arrest existed. But she contended, as she does 
here, that there was not such a crisis present as to justify 
•^rrestin^ th^!^idcf5Tlda«t without first havfing obtained a 


warrant. 


'All that is required is that the arresting officers had 
probable cause to believe that the defendant had com¬ 
mitted a crime! The Supreme Court, in Brhiegar v. 
United States, 338 U.S. 1^ (1949), has pointed out in 
great particularity that the standard of proof required 
for probable cause is far less stringent than that required 
to establish guilt, that nothing more is required to justify 
an arrest than that the circumstances known to the officer, 
by personal observation or by information, be such as 
would justify a man of reasonable caution in the belief 
that an offense had been committed, and that the existence 
of probable cause must be determined in all cases by an 
act of judgment formed in the light of the particular 
situation and with account taken of all the circumstances. 
The Court further stressed that these considerations are 
not dependent upon whether, in retrospect, there appears 
to have been time in which to procure a warrant. See also 
United States v. Eahinoicitz, 339 TJ.S. 56 (1950). 

This Court has followed the decisions in the Brinegar 
and Bahinowitz cases, supra, in Mills v. United States, 
90 U.S. App. D.C. 365, 196 F. 2d 600 (1952), wherein It 
specifically rejected a complaint that an arrest was invalid 
because law enforcement officers .had time to apply for a 
warrant prior to making the arrest. This Court ruled that 
such action was “not necessary in view of the fact there 
were reasonable grounds to make the arrest.’’ (90 TJ.S. 
App. BjC. at pp. 367-68). Such grounds need only to 
have been predicated upon “. . . information sufficient . . . 
to warrant a man of reasonable caution in the belief that 
an offense has been or is being committed.” (90 TJ.S. 
App. B.C. at p. 366) See also Maglian v. Jerome, 67 TJ.S. 
App. D.C. 9, 88 F. 2d 1001 (1937). 

As conceded by the appellant, sufficient probable cause 
existed in the instant situation to justify the officers in 
arresting the defendant without a warrant. This Court 
:On several occasions has recognized and described as an 
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/‘invariable patternthe activities of law enforcement 
oflScers which culminate in prosecutions for selling nar¬ 
cotic drugs. The evidence adduced respecting the activi¬ 
ties of the police in the instant situation substantially 
conforms to the “invariable pattern” which has thus been 
identified in those cases. Here, as in the cases cited, the 
police, acting upon information that had been furnished 
to them, escorted an informant to the immediate vicinity 
in which the appellant was reported to be present. The 
police then searched the informant, not once but twice, 
and ascertained that he did not possess any narcotics, 
purchase ordei^ forms, or money. They thereupon gave 
Turn twenty-five dollars, the serial numbers of -which had 
been recorded- After instructing the informant, the police 
observed him enter a three-story rooming house at 1808 
B Street, N. W., leave about five minutes later, and return 
to the automobile where the police were waiting. The 
informant then turned over to the police twenty-five cap¬ 
sules containing narcotics, and told the ofiBcers where and 
from whom he had purchased the drugs. He identified 
the room in which the sale was made and the person who 
made it. The police, obviously concluding that a crime had 
been committed, then proceeded to the third floor of the 
rooming house to arrest the appellant. 

The circumstances presented here were thus similar to 
the pattern observed in the "Macahoy, Bear Check Qnong, 
and Higgins cases, supra. Also, the instant situation is 
not unlike that in Maynard v. United States, 57 TJ.S. App. 
B.C. 314, 23 F. 2d 141 (1927), respecting which this 
Court ruled that the search made would have been justified 
as an incident of a valid arrest even without the search 
warrant that had previously been issued. In that case, 
two police officers, Breen and Livingston, went to the 
entrance of defendant’s premises. Two other officers stood 
at a point some distance away, but in full view of the 


2 -iiaedboy v. VniffH Stair*, 82 TT-S. App, T>.C. 53, 160 T. 2a 270 (1047); 
. Dear ChecJc Qvionff v. United State*, 82 U.S. App. D.C. 8, 160 F, 2a 251 
(1047); and Eiggin* v. United State*, 81 U.S. App. D.C, 371, 160 P. 2d 222 
<1946), e<rrt. denUd, 331 U.S. 822 (1947). 
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defendant's place of business. Breen who had purchased 
a pint of gin from the defendant earlier in the day, then 
entered and purchased another pint of gin, paying for it 
with two marked $1.00 bills. When Breen came out, he 
gave the officers a signal and exhibited the bottle of gin. 
He told the officers that the gin had been purchased from 
the defendant with the marked bills, which the latter had 
put in his trousers pocket. Wlien the officers entered the 
premises, they searched the place, found liquor in the 
blind table, and arrested the defendant. Fpon searching 
the latter they found in his trousers pocket the marked 
bills which had been given the purchaser, Breen, by the 
‘ ■ officers before he entered the place. As this Court ob¬ 
served : 

“It is simply the usual ordinary case of being caught 
with the goods on. It was not necessaiw for the officers 
to see the transaction in order to justify an arrest. It 
was sufficient that the offense was committed within 
the immediate knowledsre of the officers, and under 
circumstances coming within their observation to make 
the arrest lawful. Tn such circumstances the officer 
making the arrest is justified in searching the defend¬ 
ant’s person and property for evidences of crime.” 

In United States v. LindenfeW, 142 F. 2d 829 (CCA 2, 
1944), 142 F. 2d 829, cert. deniefJ, 323 F.S. 761 (1944), 
an arrest without a warrant, as well as an extensive search 
of the premises conducted as an incident to such arrest, 
were upheld under circumstances similar to those estab¬ 
lished in the instant case. In the TArulenfelfJ case, law 
enforcement agents on a certain date followed the pro¬ 
cedure usually observed in these cases by escorting two 
addict-informers to the vicinity of the house of defei>dant, 
a physician. They thoroughly searched the addicts, gave 
them marked money, and instructed them to go into de¬ 
fendant’s office complaining of some illness and ask for 
drugs. When the addicts emerged without the marked 
money, but with prescriptions for drugs, the agents them¬ 
selves went to the house, rang the doorbell, and, when 
defendant answered it, immediately placed him under 





- arrest, although they had uo warrant. The court, in that 
' instance, refused to require the suppression of the marked 
money and certain record cards seized during the course 
of the search conducted as an incident to the arrest. In 
aihrming the conviction of the defendant under section 
2554(a) of the Internal Revenue Code, 26 U.S.C.A. Int. 
Rev. Code, § 2554(a), which related to the selling or giving 
away of narcotics, the court noted, at pp. 831-832, that 
*^the agents here certainly had more than probable cause 
for believing that defendant had just committed a felony.’’ 

In none of these cases were the circumstances considered 
as requiring the law enforcement officers to delay the 
arrests until following the procurement of warrants. So 
” long as probable cause exists, arrests are justified even 
without a warrant. As this Court has recognized, narcotics 
^‘are difficult to obtain”, and ^‘in cases where marked 
money is used such corroboration is often quite convincing”. 
SUverfarb v. United States, 80 ITjS. App. B.C. 158, 151 F. 
2d 11 (1945). In view of the substantial identity of the cir¬ 
cumstances found herein with the “invariable pattern” 
that this Court has already observed, as noted supra, it is 
clear that probable cause for the arrest existed and that 
the police were not required to delay the arrest until fol¬ 
lowing the procurement of a warrant. The Court, there¬ 
fore, should reject the contention of appellant, as it did in 
MUls V. United States, supra, that the police should have! 

- procured a warrant prior to making the arrest complained 

- of here. 

Having probable cause to arrest the appellant, the police 

- officers were justified in entering the rooming house in or- 
•" der to do so. Wliile the record does not show specifically 

as to how the police entered the premises, it is not con- 
* tended that they actually forced their way into the house 

- or that they were not entitled to proceed to the floor on 
which appellant was living by means of the public corridor. 

" It must be assumed, therefore, that like the usual rooming 
■ house, at which the owner may or may not live and where 
there is usually no doorman, one ordinarily is free to enter 
for the purpose of going to the room where another resides, 


13 


either for social or business reasons.® As observed by Mr. 
Justice Jackson, concurring in McDonald v. United States, 
335 U.S. 451 (1948), at p. 458: 

*‘Doubtless a tenant’s quarters in a rooming or 
apartment house are legally as well as practically ex¬ 
posed to lavi’ful approach by a good many ti^raons with¬ 
out his consent or control. Had the police been ad¬ 
mitted as guests of another tenant or had the ap¬ 
proaches been thrown open by an obliging landlady or 
doorman, they would have been legally in the hall¬ 
ways.” 

It seems clear that in the circumstances the police legally 
entered the premises. 

^ As seen, the oflScers proceeded to the third floor by public 
corridors where they observed the defendant partially 
dressed through the open door of a common bathroom. 
Upon identifying herself and the room in which she lived,. 
the appellant was promptly arrested but was allowed to. 
proceed to her room, escorted by the officers, in order to 
fiuish dressing."* The acts of the officers in escorting the 
appellant to her room and facilitating her entry into it,, 
therefore, must be considered as an accommodation to her. 

I Although the room was locked, the appellant was seeking. 

entry into it when the door was opened for her by a police 
officer. 


s Appellant is not aitlctl by ber. reliance on Jrff’ers v. "United Staten, 342 
^ r.S. 48 (1951), or Baxter v.’ UnUed Staten, 188 F. 2d 119 (6tb Cir. WSl"). ’ 

In the Jeff cm case, the officers without a warrant entered the hotel room of 
the relatives of a suspect; the suspect was not then under arrest. In the 
Baxter case, the officers learned of a liquor violation at 2:00 P.M. but de- ' 
laved arresting the defendant and searching his premises for contraband until 
’ 8i00 P.M.; the officers making that arrest were deemed to have had ample 

time to procure a warrant and to have trespassed on the premises. 

A The appellant apparently did not possess any clothes in the bathroom other 
than what she was then wearing, although she must presumably have used 
the public cor^jlor to approach the bathroom. Moreover, the approach of five 
officers on the ^^rw’ay must necessarily have alerted her.to the presence of 
^ others outside the bathroom, the door of which was open. 

■< 


> 


I 
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Til* Seizme of tbo Money Was Valid as an Incddent of a 

Lawful Arrest 

Appellant essentially contends that, even though her ar¬ 
rest may have been lawful and justified by all of the cir¬ 
cumstances, the money seized in the course of the search 
should have been suppressed as evidence at trial. It should 
be noted, however, that the motion to suppress filed by ap¬ 
pellant was directed only to the narcotic capsules actually 
suppressed by Judge Morris and which, therefore, are not 
involved here. At the oral argument on said motion, ap¬ 
pellant’s counsel broadened the argument to include the 
seizure of the Government money now contested. Judge 
Morris, however,‘did not extend his grant of the motion to 
such money. 

Where, as here, there has been a lawful arrest, it is un¬ 
questionably true that the arresting officers may search the 
person, and contemporaneously with the arrest may search 
the premises of the person arrested. Weehsf v. United 
States, 232 U.S. 383 (1914); United States v. Lefkowitz, 285 
UJS. 452 (1932); United States v. Eahinowitz, supra; 
Agnello v. United States, 269 U.S. 20 (1925); and Marron 
V. United States, 275 U.S. 192 (1927). This is the substance 
of the ruling by Judge Morris. 

As seen, the appellant was permitted, upon her arrest, 
to proceed to the bedroom which she shared with another 
in order to obtain her clothing and finish dressing. The 
officers, of course, were required to remain witli her inas¬ 
much as she was then in an arrest status. Although the 
appellant sought to enter her bedroom, a police officer ac¬ 
tually facilitated her entry. 

The police, in any event, were justified in entering the 
bedroom upon the appellant’s arrest. Tlie bedroom was 
quite clearly under the control of the appellant even though 
her arrest took place in the common bathroom which could 
be approached indoors only by a public corridor. The use 
of the bedroom must necessarily have entitled the joint use 
of the bathroom, and vice versa. Thus, the appellant’s bed¬ 
room, together with her possession and right to the joint 


tise of the bathroom, must he consLflered as a single entity 
under her immediate control at th^time of her arrest. The 
situation was hardly different if the bedroom and bath¬ 
room had been joined directly, rather than by an interven¬ 
ing common corridor which the appellant also was entitled 
to use. In the circumstances, the two rooms were reason¬ 
ably accessible and available to appellant and contiguous 
to the situs of the arrest.^ The police officers, upon her 
arrest, were entitled to enter and search the bedroom as 
well as her person. Compare Harris v. XJnited States^ 331 
U.S. 145 (1947); and United States v. Pisano, 193 F. 2d 361 
(7th Cir. 1951). 

Although the bedroom door was locked upon her return 
from the bathroom, her right of entry was not thereby pro¬ 
scribed. The appellant apparently had failed to carry a 
key to the bedroom door when she went into the bathroom. 
Wliile the record is not clear as to whether the appellant 
had inadvertently locked herself out of her room, the evi¬ 
dence is not in dispute as to what transpired in the bed¬ 
room in the absence of the appellant. As has been noted, 
one Doris Meredith, an addict who shared the bedroom with 
the appellant, was found to be preparing the self-adminis¬ 
tration of narcotic drugs. Possibly Meredith had locked 
the door so as to prevent a disclosure of that act. But the 
appellant’s right to reenter the room was not, and could 
not be, denied. 

Upon the appellant’s arrest, the police officers could enter 
and search the remainder of the living quarters occupied 
by her. It was not necessary that the appellant accompany 
officers in such search. See Harris v. United States, supra. 
The policeman who entered appellant’s bedroom from a 


5 The instant situation is, therefore, whoUr unlike tliat in Drayton v. United 
States, 205 F. 2d 35 (5th C^r. 1953), the opinion in that case being relied 
upon br appellant. There, the arrest of a rooming house manager was made 
downstairs, the search and seizure complained of being made in one of the 
upstairs rooms in another part of the building after the manager had rielded 
the key to the locke<l room involuntarily. Here, the person arrested (the ap¬ 
pellant) was a tenant, rather than the manager, of the rooming house; the 
search embraced only the li\'iug quarters of the tenant, upon her arrest in 
the adjacent bathroom. 
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porch did so after the appellant had been arrested and was 
about to be escorted to her room, at her request, so that 
she could finish dressing. The fact that the policeman also 
discovered the appellant’s roommate, Meredith, preparing 
for the self-administration of drugs is only indirectly con¬ 
cerned here, for all of the narcotics seized from the bed oc¬ 
cupied by the latter when she, too, was arrested, were sup¬ 
pressed as evidence in this case. Although the policeman 
who had thus entered the, room went over and opened the 
door so that the appellant, escorted by other officers, could 
reenter, it is of little importance in the circumstances as to 
how the appellant actually gained entry, for she was seek¬ 
ing to reenter her own living quarters and the officers were 
entitled to accompany her as well as to search the room. 

Upon returning to her bedroom, the appellant was asked 
where the money had been placed. She readily pointed to 
a purse situated in plain view on a table alongside a bed 
and admitted that the purse belonged to her. Before the 
officer had searched the purse, she further admitted that 
there was other money in it which belonged to her.® 

- Although the Government’s money clearly was seized 
during an incidental search of the appellant’s bedroom fol¬ 
lowing her lawful arrest, the money may also be considered 
as having been situated in her immediate presence and con¬ 
structively on her person at the time of seizure. Appel¬ 
lant’s position at oral argument was that a distinction 
should be made as to the facts shown here from a situation 
where a defendant actually had removed the money from 
the purse and given it to the officers or, in addition, from 
that where a defendant, upon dressing, had taken her purse 
with her to the police station where the money was then 
discovered in the course of a routine search. Both at¬ 
tempted distinctions, however, were properly rejected by 
the trial court (Morris, J.) (R. 38, 39). As stated by the 
trial judge: 


• Appellant's fnnds which were found in the purse were returned to her, 
while the Government’s money ($25.00) was recovered and ultimately ad¬ 
mitted into evidence at trial as Government’s Exhibit No. L 
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“Now, if she said, ‘Yes, I have the money. Tt is in 
that pockethook’ I don’t see how it can be said to be 
an unlawful search and seizure under those circum¬ 
stances to look in the pockethook for the money. I 
don’t see any coercion about that.” 


“I don’t see much difference in that than saying, 
‘There it is right there.’ 

(E. 37,38). 

It is apparent that the seizure of the money from appel¬ 
lant’s purse, situation in plain view on a table in her imme¬ 
diate presence, was justified in these circumstances either 
as an incidental search of the premises occupied by her or 
as a search of her person. Compare United States v. 
Lindenf eldf and Maynard v. United Staies, discussed supra, 
where the seizure of evidence, following the respective ar¬ 
rests, found on the person of one defendant and on the 
premises of both of them was upheld. In the Lindenfeld 
case, the marked money recovered was obtained from a desk 
. after the .defendant, ^ ccomoanied by agents, went across 
■^Dis entrance Pall innxSJb office. Certain incriminating rec¬ 
ord cards also were seized, apparently over the defendant’s 
protest, from a filing cabinet in the premises. In the May¬ 
nard case, marked money was recovered from the pocket of 
the defendant and liquor was found in a blind table on 
the premises. 

Although the appellant’s attitude in the bedroom, as seen 
from her remarks, affords an indication of her consent to 
the search of the purse, her acquiescence in the search was 
unnecessary since the search conducted was incidental to a 
lawful arrest. Whether or not consent was given in this 
instance is not, therefore, necessary for a determination of 
this case; and it does not matter whether or not the trial 
judge predicated his ruling on both an incidental search to 
a lawful the consent of the appellant. United 

States V, Lindenfeld, supra, at p. 831. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. , 

Lewis Carroll, 

• Arthur J. McLaughlin, 

John D. Lane, 

Harold D. Rhynedance, • 
Assistant United States Attorneys. 
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122 Filed in Open Court Oct. 31,1955 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 

Grand Jury Impanelled September 29,1955, 

Sworn in on October 4,1955 

Criminal No. 1080-’55 
Grand Jury No. 1212-55 

Vio. 26 TJ.S.C. 4704a, 4705a, 21 U.S.C. 174 
The United States of America 

V. 

Marion D. TThitlet 

Indictment 

The Grand Jury charges: 

On or about August 29, 1955, within the District of Co¬ 
lumbia, Marion D. "Whitley did sell, barter, exchange and 
give away to "Walter R. Jackson a narcotic drug, that is, 
twenty-five capsules containing a mixture totaling about 
22.8 grains of hetoin hydrochloride, quinine hydrochloride, 
mannitol and tetracaine hydrochloride, not in pursuance of 
a written order, written for that purpose, from the said 
Walter R. Jackson, as provided by law. 

Second Count: 

On or about August 29, 1955, within the District of Co¬ 
lumbia, Marion D. "Whitley purchased, sold, dispensed and 
distributed, not in the original stamped package and not 
from the original stamped package, a narcotic drug, that 
is, twenty-five capsules containing a mixture totaling about 
22.8 grains of heroin hydrochloride, quinine hydrochloride, 
mannitol and tetracaine hydrochloride. This is the same 
heroin hydrochloride which is mentioned in the first count 
• of this indictment 
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Third CoiTirr: 

On or about August 29, 1955, -vritliin the District of Co¬ 
lumbia, Marion D. Whitley facilitated the concealment and 
sale of a narcotic drug, that is, twenty-five capsules contain¬ 
ing a mixture totaling about 22.8 grains of heroin hydro¬ 
chloride, quinine hydrochloride, mannitol and tetracaine 
hydrochloride, after the said heroin hydrochloride had been 
imported, with the knowledge of Marion D. Whitley, into 
the United States contrary to law. This is the same heroin 
hydrochloride which is mentioned in the first and second 
counts of this indictment 

123 Foueth Coitxt: 

On or about August 29, 1955, within the District of Co¬ 
lumbia, Marion D. Whitley purchased, sold, dispensed and 
distributed, not in the original stamped package and not 
from the original stamped package, a narcotic drug, that is, 
twenty-four capsules containing a mixture totaling about 
twenty-two grains of heroin hydrochloride, quinine hydro¬ 
chloride^ mannitol and tetracaine hydrochloride. 

Fifth Count: 

On or about Aug^ist 29, 1955, within the District of Co¬ 
lumbia, Marion D. Whitley facilitated the concealment and 
sale of a narcotic drug, that is, twenty-four capsules con¬ 
taining a mixture totaling about twenty-two grains of 
heroin hydrochloride, quinine hydrochloride, mannitol and 
tetracaine hydrochloride, after the said heroin hydro¬ 
chloride had been imported, with the knowledge of Marion 
D. Whitley, into the United States contrary to law. This 
is the same heroin hydrochloride which is mentioned in the 
fourth count of this indictment. 

Leo a Eoveb 
Attorney of the United 
States in and for the 
District of Columbia 
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Filed Nov. 4, 1955 

Plea of Dofondant 


, On this 4th day of November, 1955, the defendant Marion 
D. Whitley, appearing in proper person and by his attor¬ 
ney Jean Dwyer, being arraigned iit open Court upon the 
indictment, the substance of the charge being stated to him, 
pleads not guilty thereto. 

The defendant is remanded to the District JaiL 

By direction of 

Joseph C. McGakkaghy 
Presiding Judge 
Criminal Court ^ One 

• ••••••••• 

125 Filed Nov. 7,1955 

Motion to S ttpp re at Hvidoncv 

Comes now the defendant by her attorney and respect¬ 
fully moves this Honorable Court to suppress, and not allow 
to be introduced in evidence against her the twenty-four 
eapsules of heroin, etc., named in counts four and five of the 
above-numbered indictment returned against her. 

For reason therefore, it is stated that the cai>sule8 in 
■question were seized as the result of a search which was 
'accompanied neither by an arrest nor a search warrant; 
and further under circumstances which would not make it 
’^a search incident to a lawful arrest. Defendant further 
■ says that the evidence in question was seized from prem¬ 
ises over which she had control, that is to say, from the 
' closet of the room which she occupied as the lawful tenant; 
'and that this search was made without her consent or 
'permission. 




Wheeefoke, she respectfully moves that the Honorable 
Court suppress this evidence. 

Jean F. Dwyek 
Jean F. Dwyer 
602 Fifth Street, N.W. 
Washington 1, D.C. 

Attorney for Defendant 


126 Filed Dec. 12, 1955 

Verdict 

On this 12th day of December, 1955, came again the par¬ 
ties aforesaid, in manner as aforesaid, and the same jury 
as aforesaid in this cause, the hearing of which was respited 
on Friday, the 9th day of December, 1955; whereupon the 
defendant’s oral motion for a Judgment of Acquittal as to 
Counts 4 and 5 of the indictment is by the Court granted 
and a Judgment of Acquittal is entered as to Counts 4 and 
5; thereupon after hearing argument of counsel and the in¬ 
structions of the Court, the jury retires to consider their 
verdict. 

The jury returns into Court and upon their oath say that 
the defendant is guilty on Counts 1, 2, and 3. The case is 
referred to the Probation Officer of the Court and the de¬ 
fendant is remanded to the D. C. JaiL 

By direction of 

James W. Morris 
Presiding Judge 
Criminal Court #2 
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Filed Jan. 10,1956 
Jndgmui and CommilaaBi 

On this 6th day of January, 1956 came the attorney for 
the government and the defendant appeared in person and 
by her counsel, Jean Dwyer, 

It Is Adjudged that the defendant has been convicted 
upon his plea of not guilty and a verdict of guilty of the 
offense of "Violation Title 26 U. S. Code 4704a, 4705a; Vio¬ 
lation Title 21, U. S. Code 174 as charged in counts one, two 
and three and the court having asked the defendant wliether 
he has anything to say why judgment should not be pro¬ 
nounced, and no sufficient cause to the contrary being shown 
or appearing to the Court. 

It Is Adjudged that the defendant is guilty as charged 
and convicted. 

It Is Adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized rep¬ 
resentative for imprisonment for a period of One (1) 
year to Three (3) years and a fine of $1.00. 

It Is Oedebed that the Clerk deliver a certified copy of 
this judgment and commitment to the United States 
Marshal or other qualified officer and that the copy serve 
as the commitment of the defendant. 

Jas. "W. Morris, 

United Stedes District Judge, 
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Filed Mar. 20,1956 


Noiic« of Appoal 

Name and address of appellant. Marion TThitley, D.C. 
Dept, of Corrections. 

Name and address of appellant’s attorney Jean F. 
Dwyer, 602 Fifth St., N.W. 

Offense S &•? of Narcotics. 

Concise statement of judgment or order, giving date, and 
any sentence Guilty, 1-3 years, Jan. 6; leave to proceed on 
FJ*. for appeal granted, order signed March 20,1956. 

Name of institution where now confined, if not on hail 
D.C. Dept, of Corrections, Occoquan, Va. 

I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir- 
- cuit from the above-stated judgment. 


Date 3/20/56 


Mabiox Whitley 
Appellant 
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IHtthet cfj C ' 'TtmX 

UKETED STATES OOOET OP APPBttSnjFO Jbil ~ 1956 

y& THE DISTSICI OF OOUKBIA CZBdolr ! 


TQSi THE DISTSICI OF OOUKBIA 
So. 13,347 


MAHIOH D. WHITLEr, 




UNITED STATES OF IMEBICA, 


App^M^ 


soFFLaaaiTAL 


Cooes noir the Ifoited Stetee faj its sttonas y, the Ufaited States 

I 

Attorney, and soboits this sopplmnsntal asooin d u o in r es po n| s e to the 
Courtis direction made at oral ar g u me nt on June 25, 1956. 

Our review of the transcript of the pfo ce e d ii^ bejfore the 

i 

District Court (Morris, J.) reflects the faUoeing with res p ect to whet 

I 

1 

Jackson told police officers, shortly before 1:00 p.A. on A&igast 29, 1995j 

I 

regarding his purchase of the 25 capsules of narcotic drugs |fnom appel¬ 


lant: 


(1) Starting at p. 9, Officer Guy Holoo^, on c r ^ 


tion, related that jadceon, imadiately upon —rging froo 1^ th ree 

i 

story rooaring house at 1808 "ff* Street, I* V«, Heshington, C., fUnxiahi 
such narcotic capsules to the poliee as well as certain infj^xnstion "as 

j 

to where they cane froo^. See Tr. p. 10. Officer Bolcrsh ^hrther eltf>o- 

I 

rated on this conversation at Tr. P. 11 by arknosl edging that the infer- 

I 

nation fundahed by Jadcson con ce rned not only "a particnlajr floor" 

‘“t p««.. I 

(2) At p. 49» Officer Holecsb again testified tlkt after 
Jackson had turned over Goveroaent’s Exhibit Ho. 2 (the 25 jnerootie 
capsules purdiased by Jadcaon from appellant) to the polios, he 


(Jackson) furnished oertain infonetiott "as to 


and fujtai 


those capsules were purchased." Also, the offieer stated ^t 


infomed the polios as to the "particolgr 


and the lecitlon of the 


room". That infonaation, according to the offii 
"to the person." 



Ibe abov« cited portions of the testimony, particularly >fben 
read in connection vith the entire testimony of the officer vltness, 
leave no doubt >diatsoever that Jackscsi told the officers that appellant 
vas the person ^6 had made the illegal sale. Certainly the officers, 
as seen from the transcript, proceeded to arrest the appelant on that 
basis* It is also noted that Jackson had told police officers previously 
that the app^Jant was the person from vdiom he had purchased narcotics. 

In the drcomstances, there could not possibly be any mistake in his 
' identification of' appellant as the person who sold him narcotics shortly 
£ifter noontime on the date concerned. 

It is abundantly clear, moreover, that both Judge llorris and 
appeUant understood the appellant to be the person thus referred to by 
Officer Bolcooib, idien he testified as to vhat Jackson tcQd him. In this 
connection, the observations of Vhhy, J., concurring in result, in 
Wvehe V. United States. 90 U.3. App. D.C. 67, 193 F.2d 703 (1951), cert . 
denied. 342 U.S. 943 (1952), are particularly a p propriate. There Judge 
Fhhy stated, 90 U.S. App^ D.C. at p. 70: 

"There is some question in ny mind >diether there was 
in fact an arrest of 'ttycbe Thlch preceded search of his 
person, but I resolve this doubt cor^stently viith the 
assun^ion made during the trial.” 

It is also dear that the testimony adduced with respect to 
Jackson’s identification of the aj^sdlant as the person who had sold 
him the drugs was not disputed, either at oral argument on the motion to 
suppress or at trial* Appellant, in fact, conceded that the pdice had 
probable cause to arrest her (Tr. 34-35). She, moreover, failed to 
complain about the matter in her brief on the instant appeal. Her 
c onp l ai nts, instead, were predicated solely on the other alleged errors 
disposed of in our brief. 

It is, too, further noted that the defense consisted of the 
testimony of a single alibi witness, Doris Meredith, who testified that 
Jackson had been in to see appellant at the time in issue (R* 65-107). 

In face of such defense evidence and in the light of appellant’s admis¬ 
sions (R. 52-53, 59), it cannot now be contended by ai^Mllant that the 


cfilcers lacked probable canse to make the arrest 


We submit, therefore, that a fair reading of the [t ranscri pt 

i 

clearly and positively reflects that Jackson identified ap^ellsst to 

i 

police officers as the person who had made the illegal sal# cc o ce med 
here and, farther, that aa^e probable cause existed fbr the arrest of 

i 

aj^llant for the offenses diarged* ! 


/s/DLITO GASCH _^_ 

(SJVEB GASCH, | 

united State. Attorney., 

/s/LafIS CAHBOLL | _ 

i55scaS 5EC ^ r 

Assistant Ihxited ^ate# Attonsy. 

/s/HABQID D. RHDBCiGgS. JsU 
HAHSLO D. RfflOIEDAiSr^r^ 
Assistant Htaited States Attorney. 


CSBTmCATB (7 sEsncs 


I hereby certify that a copy of the foregoing sjappleaegtsl 
menorandum has been mailed to attorney for appellaat, Jeaji Oeysr, Esqoirej 
602 Fifth Street, N. W., Washit«ton 1, D. C., this ££. da^ of Jbas, 1956. 


/s/HABgg D 

D. 


rniTTiTJ 



A 


Assistant United Stateia Attorney, 


